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Joint Select Committee on Aboriginal Constitutional Recognition — First Report — “Towards a True and 
Lasting Reconciliation: Report into the Appropriate Wording to Recognise Aboriginal People  

in the Constitution of Western Australia” 

Resumed from 26 March. 

Motion 

Hon MICHAEL MISCHIN: I move — 

That the report be noted. 

I make a few remarks regarding this report. As members will recall, the Joint Select Committee on Aboriginal 
Constitutional Recognition was established as a result of a bill introduced in the other place by the member for 
Kimberley, Josie Farrer, MLA, to establish constitutional recognition of Aboriginal people in the state’s 
Constitution Act 1889. As a result of the debate in the other place, it became quite apparent that there was an 
appetite to effect such a change, but the government, quite properly through the Premier, had expressed 
reservations about whether the proposal advanced in that private member’s bill was to be efficacious and 
whether there might be unintended or unforeseen consequences as a result of what was being proposed. After 
some debate and deliberation and some discussions outside the chamber, what eventuated was a motion that a 
joint select committee of the Legislative Assembly and this place be established with a certain complement of 
members from each of the two houses, in a manner that was prescribed—which I will not go into—and that the 
terms of reference for that committee be to consider and report on the appropriate wording to recognise 
Aboriginal people in the Constitution of Western Australia. 

The committee was formed as a result of a resolution to that effect on 26 November last year, and achieved the 
concurrence of this place on 2 December. I was elected chair of that committee and the member for Kimberley 
was appointed deputy chair. It must be recognised from the outset that the terms of reference of the committee 
were very narrow. The question that the committee had to consider was not whether such recognition was 
desirable, but how it could be effected and the form of words to do so. The reporting time frame was a fairly 
short one, a period of three months, with the committee due to report on 26 March this year. As a matter of 
necessity, of course, the committee’s ability to consult widely with the community was limited, but having said 
all that I am confident that if the committee felt that it needed more time, and having regard to the importance of 
the issues that the committee had to deliberate and report on, Parliament would have extended the time available 
to the committee to do its task. I am happy to say, however, that that proved not to be necessary for a number of 
reasons, one of them being the narrow terms of reference, the other being that as it emerged in the course of 
evidence before the committee, there had already been some consultation by the member who had advanced the 
private member’s bill and we were building on law reform in other reports that had been tabled in the past, 
including reports of Parliament. 

I might suggest that the further debate and discussion of this report could usefully be deferred to another time, 
and I say that because the report has been tabled in both houses of this Parliament, and it calls upon the Premier 
as the representative of the government to provide a response to the report within the time limits prescribed 
under standing order 277(1) of the standing orders of the Legislative Assembly. I am able to say that the 
government is currently actively considering its response, which I hope will be announced fairly shortly. 
Members may wish to say something on this further. 

The recommendations of the committee are fairly narrow in their scope. They recommend, in essence, that an 
amendment to the Constitution of the character that was advanced by the member for Kimberley in her private 
member’s bill would not have any adverse effect on the rights of Aboriginal people or create any new 
obligations in respect of the law of Western Australia, and that words of the character that she advanced or to a 
similar effect would provide suitable and due recognition of Aboriginal people in the Western Australian 
Constitution. 

The findings are also of some moment. During consideration of the evidence and the legal opinions before the 
committee, it became apparent that other sections of the Constitution Act 1889 might usefully be dispensed with 
as part of the exercise of recognising Aboriginal people in our Constitution. I should say by way of digression 
for a moment that the Constitution of Western Australia is a rather diverse creature. There are, in fact, two 
constitution acts. The reasons for that are historical in nature. Also, for reasons best known to the Parliaments of 
the day—I am talking about the ones between 1889 through to the present day—numerous amendments have 
been made to our constitution acts but no due attention has been paid to what might be redundant provisions in 
those constitution acts. From memory, at last count, 29 sections of our Constitution Act 1889 are exhausted, 
obsolete or otherwise redundant. 
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Some interesting curiosities flow from our consideration of this issue. One of them is that section 42 of the 
Constitution Act establishes the timing for responsible government in Western Australia by reference to a 
headcount of its population. It specifically excludes Aboriginal people from that headcount. Although I am not 
discounting the particular attitudes of those at the time in determining that as the criterion for the establishment 
of responsible government, I am sure that practical considerations were also at hand there. Of course, at that time 
Aboriginal people would not have had a franchise. Also, the ability to count Aboriginal people anywhere outside 
metropolitan or regional centres would have been well-nigh impossible at a time before roads were built and any 
means of reaching those communities effectively could be achieved. Having said all that, it is now an exhausted 
provision because responsible government has been established. Having said that, it is perhaps worthy of 
repealing that provision in order to remove what might be considered a discriminatory provision in respect of 
Aboriginal people. Section 43 flows from that and says that when section 42 takes effect, certain other provisions 
in the Constitution therefore become redundant. Oddly enough, some of the sections referred to in that provision 
have long been repealed, yet no-one has been troubled to remove reference to them from section 43, so they 
might usefully be removed as a consequential amendment. 

Section 75 of that act refers to the Aborigines Protection Board, which is long gone. That definition still appears, 
yet there is no reference to it in the act or in any other piece of legislation in Western Australia. It raises the 
question as to whether consequential amendments ought usefully be done at the same time as any recognition of 
Aboriginal people in the preamble to the Constitution. 

I would suggest, with respect, that further debate on this report could usefully be deferred to another occasion at 
which time I may be able to give the government’s response to the substance of it. 

Hon SUE ELLERY: Was the Attorney General formally asking us to do that? 

Hon Michael Mischin: Yes. 

Hon SUE ELLERY: I would like to make a few comments today and I suspect that Hon Stephen Dawson and 
others would like to comment, too. 

Hon Michael Mischin: It might be more useful, if I may — 

The CHAIR: I do not know whether we can have such a debate. You have used one of your 10-minute 
contributions. You are entitled to another two. Hon Sue Ellery has the call. 

Hon SUE ELLERY: We will talk about it a little today. Maybe if we had had this conversation beforehand, we 
could have worked something out. I am sure we will find a way to talk about the government’s response at some 
point. 

I want to take a few minutes to acknowledge this report because it is a really significant document for Western 
Australia. I want to commend all those people, including the Attorney General, who were involved in its 
production. It is important for a range of reasons, many of which I canvassed in other speeches that I have made 
recently. I wanted to acknowledge a couple of things. I want to acknowledge the work by my colleagues Josie 
Farrer, the member for Kimberley, and Ben Wyatt, the member for Victoria Park, both of whom had a lot 
invested. In particular, I acknowledge the member for Kimberley for bringing the bill forward and for speaking 
in the very dignified way that she did when she introduced the bill. Both members had a lot invested in the 
outcome of the private member’s bill and are to be commended for the way they conducted themselves in the 
debate in the other place, which at times got pretty unattractive before commonsense prevailed and we ended up 
with the result that we have so far. 

We are still at a point in the journey because, as the Attorney General said, we are still to hear the government’s 
response. I look forward to the government’s response, and hope it includes recognition of the role that Josie 
Farrer has played in bringing this matter before Parliament and should play in taking it through to its conclusion. 
I hope that the Premier is able to recognise that and ensure that Josie, in particular, plays a part in bringing this 
matter to its conclusion. 

The report noted, amongst other things, that the Parliaments of four Australian states—Victoria, Queensland, 
New South Wales and South Australia—amended their Constitutions to formally recognise the status of 
Aboriginal people as the original occupants, and also recognise that constitutional recognition is seen as an 
important step in the ongoing process of reconciliation between Aboriginal and non-Aboriginal Australians. In 
the debate, both publicly and in the Parliament prior to agreement being reached to form a joint committee and to 
work on this report, the Premier made a number of comments about the reasons why the government was not 
keen to support the proposal, which in the end this committee has recommended. The Premier said that a range 
of questions remained unanswered in his mind about things such as unintended consequences on native title, land 
title generally, the renewal of pastoral leases and a collapse of the authorisation process in the agreement entered 
into with the Noongar people. Interestingly, Josie Farrer introduced her private member’s bill into the other place 
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in June last year. The Premier made his comments, including on those matters that I just referred to, in 
Parliament in November last year. That is a period of four and a half or five months between when the bill was 
first introduced and when the Premier was able to use the resources of government to get answers to the 
questions he posed about the possible implications. We have just heard from the Attorney General that the joint 
select committee had the same resources of government to assist it that were available to the Premier, which it 
appreciated, and it managed to answer those questions within three months. So it is astonishing to me that the 
Premier was not able to get the answers to the questions he posed from his government agencies in the four and a 
half or five months between when the bill was introduced and when he made his contribution in the other place. 
That is part of the problem with our Premier. Nevertheless, commonsense eventually prevailed and we have 
before us a committee report that makes very important and serious recommendations, including that the words 
included in the private member’s bill introduced by Josie Farrer are probably the most sensible and are probably 
the words that least cause the uncertainty that the Premier expressed when he made his contribution to the debate 
and, indeed, had been subject to the most consultation, because Josie had consulted widely in preparation for the 
debate, and that was reinforced by a submission from Reconciliation Australia to the joint select committee. The 
committee has found that the form of words proposed by Josie Farrer, the member for Kimberley, are probably 
the most sensible words to resolve all the issues that the Premier was not able to resolve in his own mind in the 
five months between when the bill was introduced and when he made his contribution to the debate. I wanted to 
put that on the record as well. 

I know that other people want to speak so I will not take up the whole time. Chapter 4 of the committee’s report 
outlines those questions that the Premier and the committee raised about the legal and legislative issues that 
needed to be resolved. It seems to me that they have been canvassed well and thoroughly, and I certainly am 
pleased with the conclusion that the committee has reached. I again commend the Attorney General for his role 
in this and I commend all the members of the joint select committee in preparing this document. It is an 
important one for our Parliament. It is a historical one for our Parliament. It is a historical document for the 
future of our state. 

Hon JACQUI BOYDELL: As a member of the Joint Select Committee on Aboriginal Constitutional 
Recognition, I want to make a couple of comments on the report. Hon Sue Ellery is right; I felt very privileged to 
be a member of the committee. It was a historic process for the state of Western Australia for a number of 
reasons. My stance on the government’s response is probably slightly different from that of the 
Attorney General. I understand why the Attorney General has brought that to the house; he was a committee 
member and was privilege to those deliberations. 

In looking at the evidence received, the committee certainly looked at the Constitution and the Constitution 
Amendment (Recognition of Aboriginal People) Bill 2014. We considered that sections of the Constitution 
should be revoked. Overall, I believe that a review of those areas of the Constitution needs to take place in a 
holistic manner and should not be added to the joint select committee’s work in singularly recognising 
Aboriginal people in the Constitution of Western Australia. I do not think we should delay debate on, and the 
government’s response to, this committee report. When the member for Kimberley brought the bill to the house, 
the fact that she received a standing ovation in the house when the bill was read in, as is noted in the committee 
report, indicates that recognition of Aboriginal people in the Constitution of Western Australia is long overdue, 
and the committee set about its task of doing exactly that. I think the committee has reported to the house a form 
of words so that the Parliament, for the people of Western Australia, can move forward with a positive response 
to the committee report. I agree with the Attorney General that other sections of the Constitution could probably 
be revoked, but that needs to be a separate review process. I would like to see a bipartisan approach and the 
support of both houses of Parliament, as there was in the very focused and joint approach of the members of the 
joint select committee in achieving the correct wording after taking into consideration the legalities of that 
wording and the sensitivities of that wording to the people of Western Australia and, indeed, the Aboriginal 
people of Western Australia. I think we have done that. That was one of the committee’s terms of reference. 

Part of the government’s response to that could be, as outlined in the committee report, that the government 
undertakes a more thorough review of the Constitution. I certainly would not oppose that, having looked at the 
other sections in depth and having had the advantage of the legal opinion that the committee received. I think the 
government can do that without holding up the process. I think members of both houses of Parliament agree that 
we should recognise Aboriginal people in the Western Australian Constitution. The time is right to do so. The 
first legislation to do this was introduced in 1991, and it has taken until 2015 to get the right people in the right 
positions at the right time for this very important process to occur. I would not like to see the Western Australian 
Parliament take a backward step on that. The committee considered in great detail the different sections of the 
Constitution, what it would mean to change the wording and whether that was a term of reference et cetera. We 
set out to find the right wording to recognise the Aboriginal people of Western Australia in our Constitution, and 
we have done that. We should now move forward and do that. 
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In response to Hon Sue Ellery’s comments about the role of the member for Kimberley, I and my National Party 
colleagues and the other committee members are very conscious of the fact that the member for Kimberley 
should receive recognition for bringing the bill to the house. I agree that that should occur. In fact, I would like 
the member for Kimberley to be involved in that process. I think the bill that was brought to the house will 
forever be deemed the Farrer bill. That was very important to me as a member of the committee. It was 
exceptionally important to the member for Kimberley and other members of the committee. 

I know that Hon Stephen Dawson wants to speak on the report, so the final thing I will say is that in my mind it 
was important to note the consultation that the member for Kimberley undertook, and that was supported by the 
evidence that the committee received. The committee was concerned that it had a short period to report to the 
house and that the whole process would be undermined if there was no consultation period, so that is why the 
committee determined that it would move forward with her bill because there was evidence that she had done 
that. The bill is about the focus of recognising Aboriginal people in the Constitution. In my head, I had concerns 
about native title and pastoral lease issues in my area and these were noted in debate in the other place. However, 
I feel extremely confident from the evidence the committee collected that that is not an issue, so the government 
can move forward on that. 

The very simplistic nature of the wording is important so that every person in Western Australia can understand 
the intent of recognising Aboriginal people in the Constitution. That was extremely important to committee 
members, because we do not want to end up with a document that is so convoluted in vocabulary and language 
that the people it purports to represent do not understand it. It was very important to keep it in the simplistic 
model in which it was presented, which is very clear and states exactly its intent. 

It was a great privilege to be a member of the committee. I thank my fellow committee members and also the 
Attorney General for his leadership and guidance on that committee, which was appreciated. I look forward to 
the government moving forward, and to reading the government’s response to the committee report. 

Hon STEPHEN DAWSON: I, too, rise to make some comments on the report. I, too, want to congratulate my 
friend Josie Farrer, the member for Kimberley, for her passion for her people on a great range of issues. Since 
the member for Kimberley was elected to Parliament, she has spoken out with the same level of passion about a 
great many issues that affect her electorate, but particularly Aboriginal people in her electorate and around the 
state. 

The Leader of the Opposition mentioned earlier today that the fact that we would recognise Aboriginal people in 
the Constitution is a symbolic gesture. It is a symbolic gesture and it is a great shame that it has taken over 
125 years, since the Constitution Act 1889 was passed, to have a report like this before us and for it to receive 
cross-partisan support. 

I want to congratulate all members of the committee: the Attorney General as chair, and Hon Jacqui Boydell and 
the other members. I have to say that when it was announced that the committee would be a joint select 
committee I did have a concern. If members look at the make-up of the committee, they will realise that 
four members of the committee come from the other place and only three from this place. To be a true and fair 
committee, it should have had the same representation from both houses. 

Hon Michael Mischin: We’re worth two of them anyway! 

Hon STEPHEN DAWSON: I was just going to say that representatives from this place, as parliamentarians, are 
worth a lot more than those in the other place! It makes sense, if we have joint committees in the future that we 
have equal representation from both houses. 

I also want to acknowledge Hon John Cowdell, a former President of the Legislative Council, because in 2004 a 
similar bill was brought forward for debate in this place and that bill formed the basis of the bill on which this 
report has been made today. As members who served with him in this place would know, Hon John Cowdell was 
a very passionate person, particularly on the issue of Aboriginal reconciliation. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
Sitting suspended from 4.15 to 4.30 pm 
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